
November 18, 2019

Independent Regulatory Review Commission
333 Market St
14111 Floor
Harrisburg Pa. 17101
irrc@in-c.state.paus

Re: Comments on the Department of Labor and Industry’s proposed final
amendments to 34 Pa. Code Chapter 231 to clarify the definitions of Executive,
Administrative, and Professional salaried workers who are exempt from minimum
wage and overtime pay requirements. Minimum Wage Act #12-106 (IRRC #3202)

To the Commissioners:

Community Legal Services (CLS) submits these comments on behalf of our low-wage clients in
support of the Pennsylvania Department of Labor and Industry’s (DLI) proposed final
amendments to Chapter 231. These comments are provided separately from comments submitted
last week by CLS Executive Director Debby Freedman, which were submitted in support of the
proposed rules on behalf of CLS itself, as a non-profit employer.

The Department’s proposed final rule advances the Act’s goals through an updated bright-line
salary test of $45,000 and revisions to the current duties tests that will more effectively
differentiate between salaried executive, administrative and professional employees who ought
to be overtime-protected and those who should properly be classified as exempt. A sound salary
test for exemption, and the ensuing expansion of automatic coverage will mitigate decades of
neglect in maintaining basic protections for most workers and help to begin reversing decades of
wage declines that have harmed America’s middle class.

I. The Proposal Meets the Criteria of a Regulation in the Public Interest Under
The Regulatory Review Act.

Under the Regulatory Review Act, the Independent Regulatory Review Commission’s goal is to
determine whether a proposed regulation is in the public interest.’ The first and primary concern
is whether the regulation complies with the agency’s statutory authority and the legislative
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intent.2 If the Commission determines the regulation meets those requirements, it then considers
the economic impacts and the clarity, feasibility, and reasonableness of the regulation.3 The
proposal is clearly within DLI’s authority and the legislative intent of the Minimum Wage Act.
The regulation will also lead to greater clarity for employers and employees, and have a net
positive economic impact.

The Minimum Wage Act begins with a declaration of policy in which the Pennsylvania
legislature stated their intention to protect employees from “unreasonably low” wages “not fairly
commensurate with the value of the services rendered.”3 The legislature also recognized that
employers have an unfair advantage in bargaining for employment terms axd that minimum
wage standards are critical to avoid “the depression of wages” and a reduction in “the purchasing
power of workers” that could hurt the economy.5

The proposal from DLI focuses on bringing the overtime threshold and job duties tests back in
line with the original intent of the legislature. Under the current regulations in Pennsylvania,
which were last updated in 1977, the minimum annual salary threshold for the exemption is
either $8,060 or S 13,000, depending on job duties.6 lithe regulation had tied the thresholds to
inflation, those salary thresholds would now equal $34,718.48 and $55,997.56, respectively, in
today’s dollars. Those thresholds may have been appropriate at the time they were put in place,
but today they are woellilly inadequate.

Because of the outdated threshold amounts, very few workers are actually eligible for overtime.
In 1975, 62 percent of full-time salaried workers were eligible for overtime nationally, but today
that number has dropped to only eight percent.7 Moreover, as a result of inflation, the current
thresholds now represent much less in purchasing power than they did in 1977. The increased
thresholds suggested by DLI would merely return these standards to a level consistent with the
purpose of the Minimum Wage Act’s overtime protections.

a. Tins Rernilation ‘ViIl Result in a Net Positive Economic Impact on Pennsylvania ‘s
Economy Because ofthe Addit lanai Resources Available to Lower Income Residents.

Under the Regulatory Review Act, the Independent Regulatory Review Commission, in its
consideration of the economic and fiscal impacts of the regulation, should evaluate the costs to
the Commonwealth. the adverse effects on business, the paperwork burden incurred, the cost of
services necessary for compliance, and the possibility of setting lower standards for small
businesses.8 DLFs proposed regulation will have a net positive impact when all of these factors
are considered together.

27j P.S. §745.5b(a).
37j P.S. §745.5b(b).
443 P.S. §333.101.

6 34 Pa. Code §23 1.82-231.84.
Wiiri[: HouslE OJ:[IcE OF niu PRESS SECRETARY, FACTSHEET: Middle Class Economics Reiiarding Hard Work

k’ Restoring Overtime Pay, June 30. 2015,

871 P.S. §745.5b(b).
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First, the Department has not asked for additional funding for this regulation and expects to use
its existing budget for enforcing the regulationY If anything, the regulation will free up resources
for the Department because the simpler, clearer standard will reduce unnecessary private and
government litigation and investigations that the Department has to pursue when workers are
improperly denied overtime under the EAP exemptions.

The financial impact on businesses will depend on what choices businesses make. Businesses
will have the freedom to optimize their finances by choosing how to comply with the regulation.
It is likely employers will choose to (1) raise the salaries of their workers above the updated
threshold amount, (2) maintain current salary levels and pay overtime to workers who continue
to work over 40 hours per week, or (3) reduce employee hours and hire additional employees to
cover those hours at the regular rate of pay. There will likely be some costs associated with any
of these options, but employers can minimize those costs by choosing the most cost effective
option for their particular business.

It is unlikely this regulation would have much of an impact on competitiveness since surrounding
states already have significantly higher minimum wages and at least New York has an overtime
threshold comparable to what is being proposed.’° Most businesses also already have accounting
or payroll practices that account for hourly workers or that keep track of salaried vorkers pay to
ensure compliance. The nature of the regulation does not change the kind of systems employers
need; it only requires employers to recalculate which employees are exempt from overtime and
which are not. Similarly, it is unlikely the private sector will have to retain any more legal,
consulting, or accounting services than they already do to comply with the regulation. They may,
in fact, save money because the simpler rules will reduce confusion and the resulting compliance
problems.

Moreover, businesses are also likely to see positive impacts from this regulation. For instance,
many businesses are likely to see an increase in consumer demand because the regulation will
put more money into the hands of those who most need it and are most likely to spend it. In other
words, employers’ possible increased expenses are likely to contribute to increased business.’
There is also evidence that higher wages increase productivity.’2

Considering that businesses are unlikely to face serious economic ramilications from this
regulation, it would not be in the public interest to set lower standards for small businesses, or to
exempt them, as some comments suggested. Many of the employees who would be affected by
this regulation are employed by small businesses since those are the workers not covered under
the FLSA. Additionally, it would be contrary to the intent of legislators to exempt small
businesses because, unlike the FLSA. the Pennsylvania legislature saw fit to require all
employers, regardless of size, to meet minimum employment standards.

Most importantly, this regulation would have a significant positive impact on the most
vulnerable and least well off in Pennsylvania. Employees would either receive more money or

Department of Labor and Industry, Regulatory Analysis For’,, (June 12. 2018).
‘ See 12 NY 142-2.14 (requiring an overtime threshold of 5937.50 per week by 2020).

See James Manyika, Jaana Remes, and Jan Mischkc, The US. Econoni;’ is Suffering from Low Demand. Higher
Wages Jvozdcl Help. HARVARD BUSINESS REVIEW (February 22, 2018), hnpsi librore 2(11 S 02Iiic-ti-s.Lomioiim\-i’-
sullernic—Iromii—Inn —delnal!L1—h iclier—w ices—n mUd—help.

2 See Brendan Duke, To Waise Productivity, Lets Raise Wages, CENTER FOR AMERICAN PROGRESS (September 2,
2016) nips WV.n minim K iflpItiLItsS IH IsSUCS tioiThmn\ apolIs ‘1)16(1’) (f I.l’fl 40 km i misc pi’dnclms t Ici
rtisL’—fl aces.
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have more free time, both of which have significant positive impacts. More money would allow
employees to meet their basic needs, like rent and food, or save money for retirement or college
tuition. Alternatively, if employers choose to lower hours to avoid paying overtime, workers will
have more time to spend with their families or earn more money from a second job. More free
time means lower stress and increased happiness, which will lead to lower healthcare costs and
higher productivity.’3 The regulation is also likely to create jobs since employers who do not
want to pay overtime will need to hire other employees to work those hours.

All of these economic impacts together will produce a net positive for Pennsylvania and are part
of the reason we support DLI’s proposed final regulation.

b. Public Health, Safely, and Welfare Will Improve as a Result of/his Regulation
Because it Will Result in Shorter Work Hours or More Money to Spend on Basic
Necessities.

Employers will have the option to reduce hours or pay their employees more money if their
wages fall between the current salary threshold and the proposed threshold, but either way it will
benefit the health and welfare of employees.

As discussed above, shorter hours are known to have positive health effects. Additionally, long
hours are associated with more injuries on the job. The Occupational Safety and Health
Administration has found that worker fatigue is associated with both greater risk of illness and
injuries, and that working 12 hours per day increases the risk of injury by 37 percent.’4 Workers
who make less than the proposed overtime threshold are often performing physical jobs, where
injury is not uncommon, but they can least afford the healthcare costs of illness or injury.

However, if an employer chooses to pay workers more, either by raising their salary to the
threshold or by paying them overtime, workers’ health will also benefit. I-lealthcare is expensive
in the United States, as is nutritious food. Mote money means a greater ability to care for oneself.
The workers impacted by this regulation would benefit greatly from higher income, both through
reduced stress and greater access to healthcare resources.

c. Employers and Workers Would Both Bemie fit from the Increased Clarity and
Reasonable Parameters ofthis Proposed Re2ulation.

A significant benefit of this proposed regulation is increased clarity, which will help avoid costly
and unnecessary litigation. The current EAP definitions are vague and provide little guidance
regarding the kinds ofjob duties that qualify as executive, administrative, or professional. In
contrast, the proposed regulation provides a specific list of the duties that fall into each of the
exemption categories. This way, employers will not have to guess whether their employees fall
into the exemptions and risk litigation for guessing incorrectly.

3 See, e.g., Mika Kivirnaki etal.. Long Working Hours and Risk ofCorona?)’ Heart Diseas and Swoke, 386 The
Lancet 1707 (October 2015) (finding employees who worked longer hours were more likely to have heart
problems); “Get a Life,” The Economist (September24, 2013) (explaining research that shows hours worked and
productivity are negatively correlated after a point).

OCCUPATIONAL SAI-ETY ANI) HEALTh ADMINISTRATION, Long Work Homims, Extended or Irregular Shifts, and
Worker Fatigue, hii.uzii !.w i.t
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The reasonableness of the proposal is evident from its design. The use of a three-year phase-in
period will help businesses gradually adjust to this change and is a reasonable means of
accommodating business interests without sacrificing the needs of workers. The proposal to
automatically update the overtime thresholds every three years is also sensible because it ensures
that the threshold will never again fall so far out of alignment with current wage levels or the
original intent of the Act’s overtime protections. DLI’s choice to raise the threshold to only the
30th percentile of full-time salaried workers in the Northeast recognizes that wages in
Pennsylvania are somewhat lower than those in surrounding states, and prevents implementing
too drastic a change all at once.

Additionally, all of these changes are based on extensive data, which is a factor the Independent
Regulatory Review Commission must evaluate and supports the reasonableness of the proposal.
DLI relied on the long record developed from the federal government’s similar proposal in 2015,
and sought additional information and data analysis from organizations such as the Economic
Policy Institute and the National Employment Law Project.

The data clearly demonstrate the necessity of the regulation. Overtime has become virtually
meaningless in Pennsylvania, and these regulations are needed to ensure that overtime
protections cover the workers they are meant to protect. Too many low-wage workers are being
shortchanged without even knowing they have been misclassified and denied their hard-earned
wages. The proposed regulation targets the well-known problems with the existing regulations
without exceeding the bounds of the agency’s authority or harming Pennsylvania’s economy.

II. Comments Addressing the Impact of the Proposed Regulation on Businesses
Misunderstand the Rule with Little Evidence to Support Their Claims.

The Independent Regulatory Review Commission received a number of comments, particularly
from business owners. These comments focused only on the direct impact on their payroll and
did not consider the broader economic impacts associated with this proposed regulation. They
also demonstrate some of the common misunderstandings about how the current and proposed
overtime rules work.

a. The Commentators Opposed to the Regulation Demonstrate a Misunderstandin.g of
Mm’ Many Employees Will Be Affected by this Regulation.

Many of the comments submined discuss the regulation as if many or all of their employees fall
into these exemptions, and they also focus solely on the salary threshold as the likely reason their
employees will become non-exempt. Both of these arguments demonstrate a misunderstanding of
the law.

Most businesses, including small businesses, are not comprised entirely of executive,
administrative, and professional employees. In order to be exempt from overtime pay, these
employees must have jobs that actually fall into these categories, including, for instance, working
80% of their time in management related tasks, using independent judgment on significant issues
related to the business, or having advanced knowledge in a field that requires specialized
instruction. These are not qualities that the majority of employees have in most businesses of any
kind.
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This misunderstanding is likely because the duties tests are currenily unclear. In our experience
with low-income clients and their employers in Philadelphia, many employers incorrectly
assume that if they pay their workers a fixed salary, those workers are automatically exempt
from overtime. For many of these employers, it is unlikely that they have more than a few
workers who truly meet the definition of EAP employees.

For instance, one of the comments was from a convenience store and gas station owner who is
concerned about the impact on his company. The comment indicates that the company treats
employees as exempt, even when they are working in their first job with the company. However.
it is highly unlikely that more than a few positions at a gas station could legally be classified as
exempt under the current regulations. It is therefore likely that, when evaluating the economic
impacts of this regulation, this company and others like it are counting workers who are
misclassified as exempt when those workers should already be entitled to overtime. DLI and the
Independent Regulatory Review Commission should not be concerned with protecting
employers ability to continue illegally circumventing overtime protections just because it may
be more costly to actually pay their workers correctly.

Finally, employers misstate how the proposed regulation will impact employees who go from
being exempt to non-exempt. A number of the employer-commenters expressed a concern that
newly non-exempt employees will lose out on their prcvious schedule flexibility. This is untrue.
Whether a non-exempt employee is paid hourly or on a salary basis with overtime pay, there is
no requirement that they work a fixed schcdule. Regardless of how an employee is paid, the
regulations place no restrictions on when an employee works during the week—schedule
flexibility is entirely up to employers. The only additional burden that these regulations add for
newly non-exempt workers is that their hours will need to be tracked, likely using whatever
recordkeeping system is already in place for an employer’s non-exempt workers.

b. Employers Who Argue Thei’ Will Face Sig’nifleant Increases in Labor Costs Are the
Same Employers Ovenvorking Their Employees for Low Fai

There were a number of employers who commented that they will face significantly increased
labor costs under the proposed regulations. However, these comments turn the intent of the
Minimum Wage Act on its head.

As stated with striking force in its opening policy declaration, the purpose of the Minimum Wage
Act is to protect workers from unfairly low wages and to remedy the inequity of bargaining
power between employee and employer in order to protect workers’ wages and the stability of
the economy.

The employers who will face a significant increase in labor costs are those who have a small
number of workers working large amounts of uncompensated overtime hours for low pay. These
are precisely the employers that the Act was created to rein in.

If a business currently has a handful of exempt employees who work a few overtime hours each
week, paying those workers overtime or hiring an additional worker to covet the overtime hours
will not result in a significant financial burden. Allowing employers to continue requiring their
employees to work long hours for poverty-level wages, without any overtime pay, runs counter
to the purpose of the Minimum Wage Act, and acts as a government stamp of approvaL for
exploitation of low-wage workers.
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c. A1an’ Comments Discuss an Increased Record—Keeping Burden, but Such
Requirements are Unlikely to Require Significant Changes in Payroll Management.

Most of the comments from employers discuss the significant record-keeping burden they
believe this law will place on them, but the basis for that argument is unclear. Presumably, most
of these employers do not pay every one of their workers a salary above the current threshold or
have a staff made up of entirely exempt employees. Instead, they must have some hourly
employees on their staff and the necessary payroll systems to keep track of workers’ hours. The
only requirement under the regulation is that, if employers choose not to raise salaried workers
above the threshold, they will need to keep track the hours of a few additional workers. This is
not a significant burden.

d. Businesses Underestimate How Much Different the Cost ofBusiness in Other Stales
Already is.

Many employers commented that they feared reduced competitiveness with businesses in other
states, but they fail to recognize how far behind Pennsylvania already is with regard to wage
standards. Of the states that geographically surround Pennsylvania, every single one has a
minimum wage Ihat is higher by at least one dollar per hour, and New York’s minimum wage by
the end of 2020 will be five dollars higher than Pennsylvania’s.’5 This means that in 2020, if
Pennsylvania’s minimum wage stays the same, the overtime rate for a minimum wage worker in
Pennsylvania will be only 47 cents higher than the New York State standard minimum hourly
wage. Additionally. New York has enacted an overtime threshold that is very similar to the one
proposed by DLI.”’ This proposed regulation will only begin to bring Pennsylvania in line with
the standards in nearby states, and will not result in a competitive disadvantage for businesses.

Pennsylvania employers want to stay competitive, but it is contrary to legislative intent and also
deeply unfair to allow the state’s employment standards to sink so far below all of its neighbors.
Moreover, the employers who commented ignore the fact that they are not only competing for
customers, but also for employees. The competition for employees may well become much
harsher if Pennsylvania’s employment standards remain significantly below those of its
neighboring states.

e. None oft/ic Emplove,c IV/io Comtnented Considered the Positive Economic Impacts
of this Regulation on Their Businesses.

While employers regularly commented on how much more money will be spent on labor costs
under this regulation, none of them noted that more money will also come in. As discussed
above, putting more money into the hands of low-income workers will result in greater demand
in the economy generally. By stimulating demand, employers will likely see an increase in

5 New Jersey has a minimum wage of $8.60, Delaware has a minimum wage of $8.25, Ohio has a minimum wage
oC$8.30, Maryland has a minimum wage ofSlO.l0, West Virginia has a minimum wage of $8.75, and New York
has a minimum wage ofSlO.40 currently, butthat will rise to $12.50 hut the end o12020. See NATIONAL
CONFERENCE OF STATE LEGISLATURES, 2018 Atinhnum I Vage by State (January 2.2018),

ft’ct!’:c11 l:—.Ic):cmnpIo !flçflI tdteiuhmuInhmInuaLeeIiait .S.P!1J!.’?.
16 12 NY 142-2.14 (creating an overtime threshold of $937.50 per week by 2020)
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revenues from those additional sales or transactions. This important economic consideration will
help offset any additional labor costs that they may incur. Employers are making the economic
burdens seem worse than they truly are by failing to recognize the broader economic impacts of
the regulation.

Ill. Conclusion

The proposed amendments would be beneficial to low-income residents of Pennsylvania and
would appropriately reward them for their long hours and hard work. The proposed changes are
an equitable solution to the current regulatory problems and adequately balance the interests of
businesses and workers. The proposal also complies with all of the statutory requirements under
the Regulatory Review Act and properly effectuates the purpose behind the Minimum Wage Act.
CLS believes these changes to the overtime threshold and the duties tests are long overdue and
we fully support them.

For further discussion of these points, contact

Nadia flewka, Esq.: 215.981.3793 I ucLLphiJJJ1ra

Submitted by:

Nadia Hewka, Community Legal Sen’iccs, Inc.

Submitted November 18, 2019
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